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filed with, and to be the official record 
of, the Commission. 

(Approved by the Office of Management and 
Budget under control number 3038–0024) 

[43 FR 39969, Sept. 8, 1978, as amended at 45 
FR 6539, Jan. 29, 1980; 46 FR 63035, Dec. 30, 
1981; 47 FR 41516, Sept. 21, 1982; 48 FR 35283, 
Aug. 3, 1983; 49 FR 5521, Feb. 13, 1984; 49 FR 
39525, Oct. 9, 1984; 52 FR 28248, July 29, 1987; 
52 FR 28995, Aug. 5, 1987; 53 FR 4612, Feb. 17, 
1988; 58 FR 10953, Feb. 23, 1993; 59 FR 66688, 
Dec. 28, 1994; 61 FR 19185, May 1, 1996; 62 FR 
4640, Jan. 31, 1997; 63 FR 32731, June 16, 1998; 
63 FR 45715, Aug. 27, 1998; 66 FR 20744, Apr. 25, 
2001; 67 FR 62351, Oct. 7, 2002; 69 FR 41426, 
July 9, 2004; 69 FR 49797, Aug. 12, 2004] 

§ 1.13 [Reserved] 

§ 1.14 Risk assessment recordkeeping 
requirements for futures commis-
sion merchants. 

(a) Requirement to maintain and pre-
serve information. (1) Each futures com-
mission merchant registered with the 
Commission pursuant to Section 4d of 
the Act, unless exempt pursuant to 
paragraph (d) of this section, shall pre-
pare, maintain and preserve the fol-
lowing information: 

(i) An organizational chart which in-
cludes the futures commission mer-
chant and each of its affiliated persons. 
Included in the organizational chart 
shall be a designation of which affili-
ated persons are ‘‘Material Affiliated 
Persons’’ as that term is used in para-
graph (a)(2) of this section, which Ma-
terial Affiliated Persons file routine fi-
nancial or risk exposure reports with 
the Securities and Exchange Commis-
sion, a federal banking agency, an in-
surance commissioner or other similar 
official or agency of a state, or a for-
eign regulatory authority, and which 
Material Affiliated Persons are dealers 
in financial instruments with off-bal-
ance sheet risk and, if a Material Af-
filiated Person is such a dealer, wheth-
er it is also an end-user of such instru-
ments; 

(ii) Written policies, procedures, or 
systems concerning the futures com-
mission merchant’s: 

(A) Method(s) for monitoring and 
controlling financial and operational 
risks to it resulting from the activities 
of any of its affiliated persons; 

(B) Financing and capital adequacy, 
including information regarding 

sources of funding, together with a nar-
rative discussion by management of 
the liquidity of the material assets of 
the futures commission merchant, the 
structure of debt capital, and sources 
of alternative funding; 

(C) Establishing and maintaining in-
ternal controls with respect to market 
risk, credit risk, and other risks cre-
ated by the futures commission mer-
chant’s proprietary and noncustomer 
clearing activities, including systems 
and policies for supervising, moni-
toring, reporting and reviewing trading 
activities in securities, futures con-
tracts, commodity options, forward 
contracts and financial instruments; 
policies for hedging or managing risks 
created by trading activities or super-
vising accounts carried for noncus-
tomer affiliates, including a descrip-
tion of the types of reviews conducted 
to monitor positions; and policies re-
lating to restrictions or limitations on 
trading activities: Provided, however, 
that if the futures commission mer-
chant has no such written policies, pro-
cedures or systems, it must so state in 
writing; 

(iii) Fiscal year-end consolidated and 
consolidating balance sheets for the 
highest level Material Affiliated Per-
son within the futures commission 
merchant’s organizational structure, 
which shall include the futures com-
mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated balance sheets shall be audited 
by an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be 
unaudited, and which shall include ap-
propriate explanatory notes. The con-
solidating balance sheets may be those 
prepared by the futures commission 
merchant’s highest level Material Af-
filiated Person as part of its internal 
financial reporting process. Any addi-
tional information required to be filed 
under § 1.15(a)(2)(iii) shall also be main-
tained and preserved; and 

(iv) Fiscal year-end consolidated and 
consolidating income statements and 
consolidated cash flow statements for 
the highest level Material Affiliated 
Person within the futures commission 
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merchant’s organizational structure, 
which shall include the futures com-
mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated statements shall be audited by 
an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be 
unaudited, and which shall include ap-
propriate explanatory notes. The con-
solidating statements may be those 
prepared by the futures commission 
merchant’s highest level Material Af-
filiated Person as part of its internal 
financial reporting process. Any addi-
tional information required to be filed 
under § 1.15(a)(2)(iii) shall also be main-
tained and preserved. 

(2) The determination of whether an 
affiliated person of a futures commis-
sion merchant is a Material Affiliated 
Person shall involve consideration of 
all aspects of the activities of, and the 
relationship between, both entities, in-
cluding without limitation, the fol-
lowing factors: 

(i) The legal relationship between the 
futures commission merchant and the 
affiliated person; 

(ii) The overall financing require-
ments of the futures commission mer-
chant and the affiliated person, and the 
degree, if any, to which the futures 
commission merchant and the affili-
ated person are financially dependent 
on each other; 

(iii) The degree, if any, to which the 
futures commission merchant or its 
customers rely on the affiliated person 
for operational support or services in 
connection with the futures commis-
sion merchant’s business; 

(iv) The level of market, credit or 
other risk present in the activities of 
the affiliated person; and 

(v) The extent to which the affiliated 
person has the authority or the ability 
to cause a withdrawal of capital from 
the futures commission merchant. 

(3) For purposes of this section and 
§ 1.15, the term Material Affiliated Per-
son does not include a natural person. 

(4) The information, reports and 
records required by this section shall 
be maintained and preserved, and made 

readily available for inspection, in ac-
cordance with the provisions of § 1.31. 

(b) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of certain domestic regulators. 
A futures commission merchant shall 
be deemed to be in compliance with the 
recordkeeping requirements of para-
graphs (a)(1)(i), (a)(1)(iii) and (a)(1)(iv) 
of this section with respect to a Mate-
rial Affiliated Person if: 

(1) The futures commission merchant 
is required, or that Material Affiliated 
Person is required, to maintain and 
preserve information, or such informa-
tion is maintained and preserved by 
the futures commission merchant on 
behalf of the Material Affiliated Per-
son, pursuant to § 240.17h–1T of this 
title, or such other risk assessment 
regulations as the Securities and Ex-
change Commission may adopt, and 
maintains and makes available for in-
spection by the Commission in accord-
ance with the provisions of this section 
copies of the records and reports main-
tained and filed on Form 17–H (or such 
other forms or reports as may be re-
quired) by such futures commission 
merchant or its Material Affiliated 
Person with the Securities and Ex-
change Commission pursuant to 
§§ 240.17h–1T and 240.17h–2T of this title, 
or such other risk assessment regula-
tions as the Securities and Exchange 
Commission may adopt; 

(2) In the case of a Material Affili-
ated Person (including a foreign bank-
ing organization) that is subject to ex-
amination by, or the reporting require-
ments of, a Federal banking agency, 
the futures commission merchant or 
such Material Affiliated Person main-
tains and makes available for inspec-
tion by the Commission in accordance 
with the provisions of this section cop-
ies of all reports submitted by such 
Material Associated Person to the Fed-
eral banking agency pursuant to sec-
tion 5211 of the Revised Statutes, sec-
tion 9 of the Federal Reserve Act, sec-
tion 7(a) of the Federal Deposit Insur-
ance Act, section 10(b) of the Home 
Owners’ Loan Act, or section 5 of the 
Bank Holding Company Act of 1956; or 

(3) In the case of a Material Affili-
ated Person that is subject to the su-
pervision of an insurance commissioner 
or other similar official or agency of a 
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state, the futures commission mer-
chant or such Material Affiliated Per-
son maintains and makes available for 
inspection by the Commission in ac-
cordance with the provisions of this 
section copies of the annual statements 
with schedules and exhibits prepared 
by the Material Affiliated Person on 
forms prescribed by the National Asso-
ciation of Insurance Commissioners or 
by a state insurance commissioner. 

(c) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of a Foreign Regulatory Au-
thority. A futures commission mer-
chant shall be deemed to be in compli-
ance with the recordkeeping require-
ments of paragraphs (a)(1)(iii) and 
(a)(1)(iv) of this section with respect to 
a Material Affiliated Person if such fu-
tures commission merchant maintains 
and makes available, or causes such 
Material Affiliated Person to make 
available, for inspection by the Com-
mission in accordance with the provi-
sions of this section copies of any fi-
nancial or risk exposure reports filed 
by such Material Affiliated Person 
with a foreign futures authority or 
other foreign regulatory authority, 
provided that: (1) the futures commis-
sion merchant agrees to use its best ef-
forts to obtain from the Material Af-
filiated Person and to cause the Mate-
rial Affiliated Person to provide, di-
rectly or through its foreign futures 
authority or other foreign regulatory 
authority, any supplemental informa-
tion the Commission may request and 
there is no statute or other bar in the 
foreign jurisdiction that would pre-
clude the futures commission mer-
chant, the Material Affiliated Person, 
the foreign futures authority or other 
foreign regulatory authority from pro-
viding such information to the Com-
mission; or (2) the foreign futures au-
thority or other foreign regulatory au-
thority with whom the Material Affili-
ated Person files such reports has en-
tered into an information-sharing 
agreement with the Commission which 
is in effect as of the futures commis-
sion merchant’s fiscal year-end and 
which will allow the Commission to ob-
tain the type of information required 
herein. The futures commission mer-
chant shall maintain a copy of the 
original report and a copy translated 

into the English language. For the pur-
poses of this section, the term ‘‘For-
eign Futures Authority’’ shall have the 
meaning set forth in section 1a(10) of 
the Act. 

(d) Exemptions. (1) The provisions of 
this section shall not apply to any fu-
tures commission merchant which 
holds funds or property of or for fu-
tures customers of less than $6,250,000 
and has less than $5,000,000 in adjusted 
net capital as of the futures commis-
sion merchant’s current fiscal year- 
end; provided, however, that such fu-
tures commission merchant is not a 
clearing member of an exchange. 

(2) The Commission may, upon writ-
ten application by a Reporting Futures 
Commission Merchant, exempt from 
the provisions of this section, other 
than paragraph (a)(1)(ii) of this section, 
either unconditionally or on specified 
terms and conditions, any futures com-
mission merchant affiliated with such 
Reporting Futures Commission Mer-
chant. The term ‘‘Reporting Futures 
Commission Merchant’’ shall mean, in 
the case of a futures commission mer-
chant that is affiliated with another 
registered futures commission mer-
chant, the futures commission mer-
chant which maintains the greater 
amount of adjusted net capital as last 
reported on financial reports filed with 
the Commission pursuant to § 1.10 un-
less another futures commission mer-
chant is acting as the Reporting 
Broker or Dealer under § 240.17h–2T of 
this title, or the Commission permits 
another futures commission merchant 
to act as the Reporting Futures Com-
mission Merchant. In granting exemp-
tions under this section, the Commis-
sion shall consider, among other fac-
tors, whether the records required by 
this section concerning the Material 
Affiliated Persons of the futures com-
mission merchant affiliated with the 
Reporting Futures Commission Mer-
chant will be available to the Commis-
sion pursuant to this section or § 1.15. A 
request for exemption filed under this 
paragraph (d)(2) shall explain the basis 
for the designation of a particular fu-
tures commission merchant as the Re-
porting Futures Commission Merchant 
and will become effective on the thir-
tieth day after receipt of such request 
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by the Commission unless the Commis-
sion objects to the request by that 
date. 

(3) The Commission may exempt any 
futures commission merchant from any 
provision of this section if it finds that 
the exemption is not contrary to the 
public interest and the purposes of the 
provisions from which the exemption is 
sought. The Commission may grant the 
exemption subject to such terms and 
conditions as it may find appropriate. 

(e) Location of records. A futures com-
mission merchant required to maintain 
records concerning Material Affiliated 
Persons pursuant to this section may 
maintain those records either at the 
principal office of the Material Affili-
ated Person or at a records storage fa-
cility, provided that, except as set 
forth in paragraph (c) of this section, 
the records are located within the 
boundaries of the United States and 
the records are kept and available for 
inspection in accordance with § 1.31. If 
such records are maintained at a place 
other than the futures commission 
merchant’s principal place of business, 
the Material Affiliated Person or other 
entity maintaining the records shall 
file with the Commission a written un-
dertaking, in a form acceptable to the 
Commission, signed by a duly author-
ized person, to the effect that the 
records will be treated as if the futures 
commission merchant were maintain-
ing the records pursuant to this section 
and that the entity maintaining the 
records will permit examination of 
such records at any time, or from time 
to time during business hours, by rep-
resentatives or designees of the Com-
mission and promptly furnish the Com-
mission representative or its designee 
true, correct, complete and current 
hard copy of all or any part of such 
records. The election to maintain 
records at the principal place of busi-
ness of the Material Affiliated Person 
or at a records storage facility pursu-
ant to the provisions of this paragraph 
shall not relieve the futures commis-
sion merchant required to maintain 
and preserve such records from any of 
its responsibilities under this section 
or § 1.15. 

(f) Confidentiality. All information ob-
tained by the Commission pursuant to 
the provisions of this section from a fu-

tures commission merchant concerning 
a Material Affiliated Person shall be 
deemed confidential information for 
the purposes of section 8 of the Act. 

(g) Implementation schedule. (1) Each 
futures commission merchant reg-
istered as of December 31, 1994 and sub-
ject to the requirements of this section 
shall maintain and preserve the infor-
mation required by paragraphs (a)(1)(i) 
and (a)(1)(ii) of this section com-
mencing April 30, 1995 and the informa-
tion required by paragraphs (a)(1)(iii) 
and (a)(1)(iv) of this section com-
mencing May 15, 1995 or, if December 
31, 1994 is not the futures commission 
merchant’s fiscal year-end, 135 cal-
endar days following the first fiscal 
year-end occurring after December 31, 
1994. 

(2) Each futures commission mer-
chant whose registration becomes ef-
fective after December 31, 1994 and is 
subject to the requirements of this sec-
tion shall maintain and preserve the 
information required by paragraphs 
(a)(1)(i) and (a)(1)(ii) of this section 
commencing 60 calendar days after reg-
istration become effective and the in-
formation required by paragraphs 
(a)(1)(iii) and (a)(1)(iv) of this section 
commencing 105 calendar days fol-
lowing the first fiscal year-end occur-
ring after registration becomes effec-
tive. 

[59 FR 66688, Dec. 28, 1994] 

§ 1.15 Risk assessment reporting re-
quirements for futures commission 
merchants. 

(a) Reporting requirements with respect 
to information required to be maintained 
by § 1.14. (1) Each futures commission 
merchant registered with the Commis-
sion pursuant to Section 4d of the Act, 
unless exempt pursuant to paragraph 
(c) of this section, shall file the fol-
lowing with the regional office with 
which it files periodic financial reports 
by no later than April 30, 1995, provided 
that in the case of a futures commis-
sion merchant whose registration be-
comes effective after December 31, 1994, 
such futures commission merchant 
shall file the following within 60 cal-
endar days after the effective date of 
such registration, or by April 30, 1995, 
whichever comes later: 
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